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COUNCIL DIRECTIVE

Council Directive 2008/../EC of .... implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation

(presented by the Commission)

EXPLANATORY MEMORANDUM

1. Context of the proposal
Grounds for and objectives of the proposal

The aim of this proposal is to implement the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation outside the labour market. It sets out a framework for the prohibition of discrimination on these grounds and establishes a uniform minimum level of protection within the European Union for people who have suffered such discrimination. 

This proposal supplements the existing EC legal framework under which the prohibition of discrimination on grounds of religion or belief, disability, age or sexual orientation applies only to employment, occupation and vocational training
. 
The Commission announced in its legislative work programme adopted on 23 October 2007
 that it would propose new initiatives to complete the EU anti-discrimination legal framework. 

The European Council in December 2007 invited Member States to strengthen efforts to prevent and combat discrimination inside and outside the labour market.
  The Employment and Social Affairs Council in February 2008 invited the Commission to examine any gaps that may exist in the current Community legislative framework of protection against discrimination, in particular on the grounds of disability.

The European Parliament, for its part, has consistently called for the extension of the protection from discrimination in European Union law, for example in May 2008.

General context
Following a Green Paper in 2004
, the Commission adopted in 2005 a framework strategy
 on non-discrimination and equal opportunities for all which established a set of priorities to strengthen action against discrimination, including designating 2007 as the European Year of Equal Opportunities for All. As part of the strategy, the Commission undertook to assess the need for further action to supplement the existing legal framework. 
The current proposal is presented as part of the ‘Renewed Social Agenda: Opportunities, access and solidarity in 21st century Europe',
 and accompanies the Communication ‘Non-Discrimination and Equal Opportunities : A Renewed Commitment’.

The UN Convention on the Rights of Persons with Disabilities, agreed in 2006, has now been signed by both the Member States and the European Community. It is based on the principles of non-discrimination, participation and inclusion in society, equal opportunities and accessibility. A proposal for the conclusion of the Convention by the European Community has been presented to the Council.

Existing provisions in the area of the proposal
This proposal builds upon Directives 2000/43/EC, 2000/78/EC and 2004/113/EC
 which prohibit discrimination on grounds of sex, racial or ethnic origin, age, disability, sexual orientation, religion or belief
. Discrimination based on race or ethnic origin is prohibited in employment, occupation and vocational training, as well as in non-employment areas such as social protection, health care, education and access to goods and services, including housing, which are available to the public. Discrimination based on sex is prohibited in the same range of areas, with the exception of education and media and advertising. However, discrimination based on age, religion and belief, sexual orientation and disability is prohibited only in employment, occupation and vocational training. 
Directives 2000/43/EC and 2000/78/EC had to be transposed into national law by 2003, with the exception of those provisions dealing with age and disability discrimination, for which an extra three years was available. A report on the implementation of Directive 2000/43 was adopted by the Commission in 2006
 and a report on the implementation of Directive 2000/78 was adopted on 19 June 2008
.All the Member States except one have transposed these directives. Directive 2004/113/EC had to be transposed by the end of 2007. 
As far as possible, the concepts and rules provided for in this proposal build on those used in the existing Directives based on Article 13. This is notably the case for the definition of the different types of discrimination, the procedural rules (such as the burden of proof, rights of associations, bodies for the promotion of equal treatment) and the concept of reasonable accommodation. 
Consistency with other policies and objectives on the Union

This proposal builds upon the strategy developed since the Amsterdam Treaty to combat discrimination which has included the European Years of Persons with Disabilities in 2003 and Equal Opportunities for All in 2007. It and is consistent with the horizontal objectives of the European Union, and in particular with the Lisbon Strategy for Growth and Jobs and the objectives of the EU Social Protection and Social Inclusion Process. It will help to further the fundamental rights of citizens, in line with the EU Charter of Fundamental Rights. It will reduce discrimination and will contribute to the functioning of the internal market by helping to increase mobility and cross-border trade in goods and services.

2. Consultation of interested parties and impact assessment
Consultation
In preparing this initiative, the Commission has sought to associate all stakeholders with a potential interest and care was taken to ensure that those who might want to comment would have the opportunity and time to respond. The Commission was proactive, contacting sectors which could be affected such as insurance, tourism, banking and hotels. The many events and activities about discrimination which were held across Europe during the European Year of Equal Opportunities for All provided a unique opportunity to highlight the issues and encourage participation in the debate.
Particular mention should be made of the public on-line consultation
, a survey of the business sector
, and a written consultation of, and meetings with, the social partners and European level NGOs active in the non-discrimination field.
 A number of NGOs submitted their own draft directives. In parallel, the main EU-level NGO representing people with disabilities presented a petition calling for legislation signed by some 1.3 million people. 
The results of the public consultation and that of the NGOs was a clear call for more legislation at EU level to increase the level or protection against discrimination although some argued for ground-specific directives in the area of disability and of sex.. The European Business Test Panel consultation also indicated that businesses believe it would be helpful to have the same level of protection from discrimination across the EU. The social partners representing business were against new legislation in principle, which they saw as increasing red tape and costs. However, the trade unions were in favour of prohibiting discrimination outside the labour market on grounds of age, disability, religion or sexual orientation, and pointed out that discrimination outside the labour market affected their members' ability to work (e.g.  the lack of accessible transport for disabled workers).

The responses to the consultation highlighted concerns about how a new Directive would deal with a number of sensitive areas and has also revealed misunderstandings about the limits or the extent of Community competence. The proposed Directive addresses these concerns and makes explicit the limits of Community competence in certain areas. Within these limits the Community has the power to act (Article 13 EC Treaty) and believes that action at EU level is the best way forward. 
The responses also emphasised the specific nature of disability-related discrimination and the measures needed to address it.  These are addressed in a specific Article.

Concerns have been expressed that a new Directive would bring costs for business. It should be emphasised that this proposal builds largely on concepts used in the existing directives adopted under Article 13 EC. Economic operators already need to be familiar with these concepts in their role as employers as well as providers of goods and services as regards discrimination based on race or sex. Moreover in many Member States, businesses already have to comply with requirements for legal protection from discrimination on one or other of the grounds covered by this proposal. As to measures to deal with disability discrimination, the concept of reasonable accommodation is familiar to businesses since it was established in Directive 2000/78. Moreover the Commission proposal specifies the factors to be taken into account when assessing what is 'reasonable'.
It was pointed out that, unlike the other two Directives, Directive 2000/78 does not require Member States to establish equality bodies which could mean that workplace discrimination could be tackled differently depending on the ground for the discrimination. Attention was also drawn to the need for a common approach to multiple discrimination, both through defining it as discrimination and by providing remedies. Such remedies would notably be that victims are able to raise a complaint of such discrimination within a single legal procedure and that national courts and tribunals can treat as an aggravating factor evidence that discrimination occurred on more than one ground. These issues go beyond the scope of this Directive but there is nothing to prevent Member States taking action  in these areas. The Commission would encourage them to do so.
Finally, it was pointed out that the scope of protection from sex discrimination under Directive 2004/113 is not as extensive as in Directive 2000/43 and that this should be addressed in new legislation. The Commission has not followed up this suggestion in this proposal since the date for transposition of Directive 2004/113 has only just passed. However the Commission is due to report in 2010 on the Directive’s implementation and will be able then, if appropriate, to propose modifications.

Collection and use of expertise
A study
carried out for the Commission and completed in late 2006, looked at existing national legislative measures in tackling discrimination outside employment and at their impact. It showed that, on the one hand, most countries provide legal protection in some form that goes beyond the current EC requirements in most of the areas examined, and on the other hand, there was a good deal of variety between countries as to the degree and nature of the protection. It also showed that very few countries carried out ex-ante impact assessments on non-discrimination legislation.

In 2007 the Commission commissioned a study in 2007 from the European Evaluation Policy Consortium (EPEC). The result, entitled "Study on discrimination on grounds of religion and belief, age, disability and sexual orientation outside of employment" looks at the nature and extent of discrimination outside employment in the EU, and the potential (direct and indirect) costs this may have for individuals and society. This study will be available on the webpage where the submissions to the consultation have been posted.

In addition, the Commission has used the reports from the European Network of Independent Experts in the non-discrimination field, and in particular their overview ‘Developing Anti-Discrimination Law in Europe‘
 as well as a specific study prepared for the Commission on ’Tackling Multiple Discrimination: practices, policies and laws’
 
Also relevant are the results of a special Eurobarometer survey carried out in February/March 2008 on discrimination and inequality in Europe
 and a more narrowly focussed Eurobarometer flash survey in February 2008
. The latter survey highlighted that the majority of EU citizens (ranging from 68 % to 77%) see a need in their country for specific legislation to protect people from discrimination in areas beyond the labour market such as education (77% in favour), healthcare (76%), housing (71%), when buying insurance policies (70%), when buying products or using services (68%). 

Impact assessment

The impact assessment report
 looked at the evidence of discrimination outside the labour market and found that, while non-discrimination is recognised to be one of the fundamental values of the EU, in practice the level of legal protection to secure these values differs between Member States and between discrimination grounds. As result, those at risk of discrimination often find themselves less able to participate fully in society and the economy, with negative effects both for the individual and for broader society. 

The report then identified three objectives which any initiative should meet:
· to increase protection from discrimination ;

· to ensure legal certainty for economic operators and potential victims across the Member States;

· to enhance social inclusion and promote the full participation of all groups in society and the economy.

Of the various measures identified that could help reach the objectives, six options were selected for further analysis, notably no new action at EU level; self-regulation; recommendations; and one or more directives prohibiting discrimination outside the employment sphere .
In any event, Member States will have to implement the UN Convention on the Rights of Persons with Disabilities which defines the denial of reasonable accommodation as discrimination. A legally binding measure which includes a prohibition of discrimination on grounds of disability entails financial costs arising from necessary adaptations to improve access to goods and services although these can be set against the broader benefits from the fuller economic and social inclusion of groups currently facing discrimination. 
The report concludes that a multi-ground directive would be the appropriate response, designed so as to respect the principles of subsidiarity and proportionality. A small number of Member States already have rather complete legislative protection while most others have some, but less comprehensive, protection. The legislative adaptation arising from new EC rules would therefore vary but all Member States would benefit from the more homogeneous protection offered to their citizens wherever they are in the EU. Cross-border trade in goods and services as well as individual mobility could be stimulated as a result.

The Commission received many complaints about discrimination in the insurance and banking sector. However the use of age or disability by insurers and banks to assess the risk profile of customers does not necessarily represent discrimination: it depends on the product. The Commission will initiate a dialogue with the insurance and banking industry together with other relevant stakeholders to achieve a better common understanding of the areas where age or disability are relevant factors for the design and pricing of the products offered in these sectors. 
3. Legal aspects
Legal base

The proposal is based on Article 13(1) EC Treaty.

Subsidiarity and proportionality
The principle of subsidiarity applies insofar as the proposal does not fall under the exclusive competence of the Community. The objectives of the proposal cannot be sufficiently achieved by the Member States acting alone because only a Community–wide measure can ensure that there is a minimum standard level of protection against discrimination based on religion or belief, disability, age or sexual orientation in all the Member States. A Community legal act provides legal certainty as to the rights and obligations of economic operators and citizens, including for those moving between the Member States. Experience with the previous directives adopted under Article 13(1) EC is that they had a positive effect in achieving a better protection against discrimination. In accordance with the principle of proportionality, the proposed directive does not go beyond what is necessary to achieve the objectives set. 

Choice of instrument

A directive is the instrument that best ensures a coherent minimum level of protection against discrimination across the EU, whilst allowing individual Member States that want to go beyond the minimum standards to do so. It also allows them to choose the most appropriate means of enforcement and sanctions. Past experience in the non-discrimination field is that a directive was the most appropriate instrument. 

Correlation table

Member States are required to communicate to the Commission the text of national provisions transposing the directive as well as a correlation table between those provisions and the directive.

European Economic Area
This is a text of relevance to the European Economic Area and the Directive will be applicable to the non-EU Member States of the European Economic Area following a decision of the EEA Joint Committee 
4. Budgetary implications
The proposal has no implications for the Community budget. 
5. Detailed explanation of the specific provisions
Article 1: Purpose
The main objective of the directive is to combat discrimination based on religion or belief, disability, age or sexual orientation and to put into effect the principle of equal treatment, outside the field of employment. The directive does not prohibit differences of treatment based on sex which are covered by Articles 13 and 141 of the EC Treaty and related secondary legislation.
Article 2: Concept of discrimination
The definition of the principle of equal treatment is based on that contained in the previous directives adopted under Article 13(1) EC [as well as relevant case law of the European Court of Justice]. 
Direct discrimination consists of treating someone differently solely because of his or her age, disability, religion or belief and sexual orientation. Indirect discrimination is more complex in that a rule or practice which seems neutral in fact has a particularly disadvantageous impact upon a person or a group of persons having a specific characteristic. The author of the rule or practice may have no idea of the practical consequences, and intention to discriminate is therefore not relevant. As in Directives 2000/43/EC, 2000/78/EC and 2002/73/EC
 it is possible to justify indirect discrimination ("unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary").

Harassment is a form of discrimination. The unwanted conduct can take different forms, from verbal or written comments, gestures or behaviour, but it has to be serious enough to create an intimidating, humiliating or offensive environment. This definition is identical to the definitions contained in the other Article directives.

A denial of reasonable accommodation is considered a form of discrimination. This is in line with the UN Convention on the rights of people with disabilities and coherent with Directive 2000/78. Certain differences of treatment based on age may be lawful, if they are justified by a legitimate aim and the means of achieving that aim are appropriate and necessary (proportionality test). In the existing Article 13 EC directives exceptions to the prohibition of direct discrimination were allowed for "genuine and determining occupational requirements", for differences of treatment based on age, and in the context of sex discrimination, in access to goods and services. Although the current proposal does not cover employment, there will be differences of treatment in the areas mentioned in Article 3 that should be allowed. However, as exceptions to the general principle of equality should be narrowly drawn, the double test of a justified aim and proportionate way of reaching it (i.e. in the least discriminatory way possible) is required.

A special rule is added for insurance and banking services, in recognition of the fact that age and disability can be an essential element of the assessment of risk, and therefore of price. If insurers are not allowed to take age and disability into account at all, the additional costs will have to be entirely borne by the rest of the "pool" of those insured, which would result in higher overall costs and lower availability of cover for consumers. The use of age and disability in the assessment of risk must be based on accurate data and statistics. 
The directive does not affect national measures based on public security, public order, the prevention of criminal offences, the protection of health and the rights and freedoms of others.

Article 3: Scope

Discrimination based on religion or belief, disability, age or sexual orientation is prohibited by both the public and private sector in:

· social protection, including social security and health care

· social advantages

· education

· access to and supply of goods and services which are available to the public, including housing

In terms of access to goods and services, only commercial activities are covered. In other words, transactions between private individuals acting in a private capacity will not be covered: letting a room in a private house does not need to be treated in the same way as letting rooms in a hotel.  The areas are covered only to the extent that the subject matter falls within the competences of the Community. Thus, for example, the organisation of the school system and the content of education courses, including special needs education, is a matter for the Member States, and they may provide for differences in treatment in access to religious schools. The text makes it clear that matters related to marital and family status, which includes adoption, are outside the scope of the directive. This includes reproductive rights. Member States remain free to decide whether to institute and recognise legally registered partnerships but, following the Maruko judgement
, once national law places persons of the same sex in a situation comparable to that of spouses then the principle of equal treatment applies.
Article 3 specifies that the directive does not cover national laws relating to the secular nature of the State and its institutions, nor to the status of religious organisations. Differences in treatment based on nationality are also not covered.
Article 4: Equal Treatment of persons with disabilities
Effective access for disabled people to social protection, social advantages, health care, education and access to and supply of goods and services which are available to the public, including housing, shall be provided by anticipation. This obligation is limited by the defence that if this would impose a disproportionate burden or would require major changes to the product or service, it does not need to be done.
In some cases individual measures of reasonable accommodation may be necessary to ensure effective access for a particular disabled person. As above, this is only the case if it would not impose a disproportionate burden.  A non-exhaustive list is given of factors that could be taken into account in assessing whether the burden is disproportionate.

The concept of reasonable accommodation already exists in the employment sphere under Directive 2000/78/EC, and Member States and businesses therefore have experience in applying it. What might be appropriate for a large corporation or public body may not be for a small or medium-sized company. The requirement to make reasonable accommodation does not only imply making physical changes but may entail an alternative means of providing a service. For example, telephone banking instead of internet banking. 
Article 5: Positive action

This provision is common to all Article 13 directives. It is clear that in many cases, formal equality does not lead to equality in practice. It may be necessary to put in place specific measures to prevent and correct situations of inequality. The Member States have different traditions and practices regarding positive action, and this article lets Member States provide for positive action but does not make this an obligation.
Article 6: Minimum requirements

This provision is common to all Article 13 directives. It allows Member States to provide a higher level of protection than that guaranteed by the Directive, and confirms that there should be no lowering of the level of protection against discrimination already afforded by Member States when implementing the Directive.

Article 7: Defence of rights

This provision is common to all Article 13 directives. People should be able to legally enforce their right to non-discrimination. This article therefore provides that people who believe that they have been the victim of discrimination should be able to use administrative or judicial procedures, even after the relationship in which the discrimination is alleged to have taken place has ended, in accordance with the ruling of the European Court of Justice in the Coote
 case.

The right to effective legal protection is strengthened by allowing organisations, which have a legitimate interest in the fight against discrimination, to help victims of discrimination in judicial or administrative procedures. National rules on time limits for initiating actions are unaffected by this provision.
Article 8: Burden of proof
This provision is common to all Article 13 directives. In judicial procedures, the general rule is that a person who alleges something must prove it. However, in discrimination cases, it is often extremely difficult to obtain the evidence necessary to prove the case, as it is often in the hands of the respondent. This problem was recognised by the European Court of Justice
 and the Community legislator in Directive 98/80/EC
.

The shift of the burden of proof applies to all cases alleging breach of the principle of equal treatment, including those involving associations and organisations under Article 7(2). As in the earlier directives, this shift in the burden of proof does not apply to situations where the criminal law is used to prosecute allegations of discrimination.

Article 9: Victimisation
This provision is common to all Article 13 directives. Effective legal protection must include protection against retaliation. Victims may be deterred from exercising their rights due to the risk of retaliation, and it is therefore necessary to protect individuals against any adverse treatment due to the exercise of the rights conferred by the Directive. This article is the same as in Directives 2000/43/EC and 2000/78/EC. 

Article 10: Dissemination of information
This provision is common to all Article 13 directives. Experience and polls show that individuals are badly or insufficiently informed of their rights. The more effective the system of public information and prevention is, the less need there will be for individual remedies. This replicates equivalent provisions in Directives 2000/43/EC, 2000/78/EC and 2002/113/EC. 

Article 11: Dialogue with relevant stakeholders
This provision is common to all Article 13 directives. It aims to promote dialogue between relevant public authorities and bodies such as non-governmental organisations which have a legitimate interest in contributing to the fight against discrimination on grounds of religion or belief, disability, age or sexual orientation. A similar provision is contained in the previous anti-discrimination directives.

Article 12: Bodies for the promotion of equal treatment
This provision is common to all Article 13 directives. This article requires the Member States to have a body or bodies ("Equality Body") at national level to promote equal treatment of all persons without discrimination on the grounds of religion or belief, disability, age or sexual orientation. It replicates the provisions of Directive 2000/43/EC in as far as they deal with access to and supply of goods and services, and builds on equivalent provisions in Directives 2002/73/EC
 and 2004/113/EC. It sets out minimum competences applicable to bodies at national level which should act independently promote the principle of equal treatment. Member States may decide that these bodies be the same as those already established under the previous directives.

It is both difficult and expensive for individuals to mount a legal challenge if they think they have been discriminated against. A key role of the Equality Bodies is to give independent help victims of discrimination. They must also be able to conduct independent surveys on discrimination and to publish reports and recommendations on issues relating to discrimination.

Article 13: Compliance

This provision is common to all Article 13 directives. Equal treatment involves the elimination of discrimination arising from any laws, regulations or administrative provision and the directive therefore requires the Member States to abolish any such provisions. As with earlier legislation, the directive also requires that any provisions contrary to the principle of equal treatment must be rendered null and void or amended, or must be capable of being so rendered if they are challenged.

Article 14: Sanctions

This provision is common to all Article 13 directives. In accordance with the case law of the Court of Justice
, the text provides that that there should be no upper limit on the compensation payable in cases of breach of the principle of equal treatment. This provision does not require criminal sanctions to be introduced.

Article 15: Implementation

This provision is common to all Article 13 directives. It gives the Member States a period of two years to transpose the directive into national law and to communicate to the Commission the texts of the national law. Member States may provide that the obligation to ensure effective access for disabled persons only applies four years after the adoption of the Directive. 
Article 16: Report
This provision is common to all Article 13 directives. It requires the Commission to report to the European Parliament and the Council on the application of the Directive, on the basis of information from Member States. The report will account of the views of the social partners, relevant NGOs and as the EU Fundamental Rights Agency.

Article 17: Entry into force
This provision is common to all Article 13 directives. The Directive will enter into force on the day it is published in the Official Journal. 

Article 18: Addressees
This provision is common to all Article 13 directives, making it clear that the Directive is addressed to the Member States.
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